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Overview

Issues involving partition fences are the cause of many
disputes between lowa landowners. Partition fences mark
property boundaries between adjacent landowners. lowa
has numerous statutes which govern fencing matters.
This article addresses the major areas of contention.

Is there a Duty to Erect and Maintain Fences?

In lowa, with one exception,! a landowner does not have
a legal duty to build a partition fence. However, a
landowner can be compelled to contribute to the creation
or maintenance of a partition fence upon the written
request of an adjacent owner. 2 A landowner can also be
compelled to build or maintain a partition fence on the
basis of an agreement — such as utilization of the “right-
hand rule.” That's an informal arrangement by which the
landowners face one another at the mid-point of the
fence and agree to maintain their share of the fence to
their respective right-hand sides.

For a written fence agreement that details the allocation
of fence maintenance and/or construction, two options
exist: (1) adjacent owners can enter into a written
agreement, or (2) adjacent owners can request an order
from the fence-viewers (township trustees) allocating
responsibility between the parties.

The use of a written fence agreement worked out by
adjacent owners is often overlooked, but lowa law does
allow owners of adjoining parcels to file an agreement
with the county recorder of deeds to make an agreement
binding.2 Such an agreement, upon recordation, is
binding upon the original parties, their heirs and
subsequent owners. If adjacent owners cannot come to
a mutual agreement, however, the township trustees
(acting in their capacity as fence viewers) can be called
upon to settle the dispute. State law specifically

authorizes township trustees, acting as fence viewers?, to
decide partition fence controversies and render opinions
that will be binding upon current and subsequent
owners.

The Fence Dispute Resolution Process

If the statutory process for resolving fence disputes is
invoked, a four-step process is involved:

e Step 1 - the complaining landowner
must make a written request to the
other landowner for the erection of a
fence.

e Step 2 -if Step 1 does not resolve the
matter, the complaining landowner
must make a formal request to the
township trustees to resolve the
dispute.®

e Step 3 - the trustees must give five
days written notice to all adjoining
landowners that are liable for the
erection or maintenance of the
partition fence concerning time and
place of the hearing.”

e Step 4 - the fence viewers meet and
issue a written order that allocates
responsibility for maintenance or
erection of the partition fence.®

The fence viewers are to divide responsibility for building
and maintaining partition fences equally between the
parties regardless of which party gains primary benefit
from the fence construction.® As mentioned above, the
decision of the fence viewers is binding. However, a
landowner can appeal to the local district court by filing a
notice of appeal within 20 days after the fence viewers
render their decision, and filing an appeal bond.1



Absent an appeal, landowners must construct or maintain
their assigned portion of fence as decided by the fence
viewers. If a party fails to comply with the decision of the
fence viewers,! disaffected landowners can request that
the fence viewers build or maintain the fence. But, the
party (or parties) requesting the fence viewers to do so
must pay a deposit to cover the fence building expense,
which will be reimbursed upon collection from the party in
default.12 When the fence work is completed, the
landowner in default will have ten days to make the
required payments. If payment is not made, the amount
will be assessed as property taxes on the disputed
property.13

What kind of fence can be required?

lowa law generally requires the erection of a “legal”
fence. Several options qualify as legal fence under lowa
law: rails, boards, or most commonly— three barbed
wires.1 If a landowner pastures sheep or swine, a fence
can also be required to be tight.1> A tight fence requires
the landowner to add woven wires to the partition fence
to restrain sheep and swine.16

Partition fences and livestock owners

lowa is a common-law, fence-in jurisdiction. This means
that a farmer has a responsibility to fence in their own
livestock. lowa does, however, follow a conditional fence-
out theory. Thus, if an animal escapes as a consequence
of negligent fence maintenance by adjacent landowners,
the neighboring landowner will not able to recover
damages to their property by the trespassing animal.t?
Essentially, lowa places a duty on the non-livestock
owner to maintain their portion of the fence and limits the
overall reach of the “fence-in” theory. As noted above,
adjacent landowners are equally responsible for building
and maintaining partition fences.

Livestock owners must fence and control animals under
their care. A livestock owner is liable for the damages
caused by their trespassing animals if the trespass is
caused by the owner’s negligence.® The concept of
“distraint” may also come into play. Distraint allows a
person to take possession of trespassing livestock until
the costs of distraint (e.g., the cost of keeping and caring
for the livestock and any damages that they caused) are
paid.1®

A livestock owner may also be liable for damages to third
parties, such as motorists who suffer harm from

trespassing animals. In lowa, a common law duty exists
to prevent animals from entering a public roadway
despite the fact the formal fence-in statute was repealed
in 1994.20 As a result, a livestock owner has a duty of
ordinary care to prevent injuries and is liable to the extent
that injuries were reasonable foreseeable. For example,
in a 2004 lowa Supreme Court opinion, a ranch failed to
inspect the fence and take precautions necessary to
protect motorists from stray horses. 2 The ranch argued
that the statutory repeal of the fence-in requirement
relived them of this responsibility.22 The Court disagreed,
and noted that the common law imposed a duty of
reasonable care upon livestock owners to restrain
livestock.2

Adjacent landowners also may bear liability for livestock if
a trespass results from negligent maintenance of partition
fence.?* If a legal duty to construct a fence does not exist,
adjacent landowners will not incur liability.2> When a legal
duty to maintain legal fence exists from a written
agreement or order of the fence viewers, negligence by
an adjacent landowner can lead to liability for damage to
third parties.? If both parties, however, fail to maintain a
fence and a third party is injured, negligence will be a jury
question. In lease situations, lowa courts have held that
a landlords bear no responsibility for damage caused by
a tenant’s livestock.”

Under lowa law, a “habitual trespass” occurs when
livestock escape their enclosure at least three times in a
12-month period and trespass onto the same neighboring
landowner or the same public road each time.28 In that
event, the local government may (either on its own
initiative or upon receipt of a complaint) make a finding as
to whether a habitual trespass has occurred. If so, the
disaffected neighboring landowner can make written
request of the livestock owner that the livestock owner
build a fence. If such a fence is not built within 30 days of
receiving the request, the matter can be submitted to the
fence viewers. The neighboring landowner is not liable
for building or maintaining the fence unless the
neighboring landowner is an adjacent landowner.

What if a fence has been improperly located?

If it is discovered that a fence has been improperly
located, but it has been treated as the boundary by the
adjacent owners landowners there may be a strong
interest in allowing the fence to remain in its current
position. lowa law recognizes this fact and allows a
misplaced fence to continue to serve as the legal
boundary between adjacent landowners — irrespective of
what a subsequent survey may indicate is the actual true



boundary. In lowa, once a fence has been utilized as the
boundary for a period of 10 years, the fence can establish
the boundary even though a later survey indicates the
fence is not on the surveyed line.2® This concept is
known as a “boundary by acquiescence.” The adjacent
owners didn’t know where the true property line was, but
simply acquiesced in the existing fence line as the actual
boundary by either farming or grazing cattle up to the
fence. Once a court determines that, based on the
evidence, the fence has been treated as a boundary for
10 years, the fence becomes the true boundary.3

A similar concept is where a misplaced fence can
become the true boundary under via a prescriptive
easement (by prescription). A prescriptive easement
can arise when the adjacent owners know where the true
boundary is, know that the existing fence is not on the
line, but continue to use the fence as the property line. In
that situation, one of the adjacent owners is actually
allowing the other adjacent owner to use some of their
property that they wouldn't otherwise be able to use if the
fence were in the correct location. The party that is
benefitting from the misplaced fence can establish a
prescriptive easement by showing that they have openly
and notoriously possessed the land, adversely under a
claim of right, and have had continuous and exclusive
use for the statutory period (10 years).3!

Open and notorious possession requires that a
landowner have used the property in a similar as fashion
as the true owner, which is established by acts such as
improving or maintaining the land.32 That possession be
adverse and under a claim means that the landowner has
made an innocent mistake in locating the boundary and
had believed that the fence was on the proper location
when erected.®® Continuous use for the statutory period
requires that a landowner’s use has not interrupted by
another party for the statutory period — 10 years.3*
Exclusive use by the landowner claiming the easement is
not required, as “mere casual intrusion by others on the
property” does not invalidate the continuity required for a
prescriptive easement to be established.® If these
elements are established, the fence will continue to serve
as the border between landowners as a result of a
prescriptive easement.

Constitutional issues

In recent years, the constitutionality of requiring a
landowner to erect and maintain partition fencing has
been questioned. As the trend towards a more urban
society continues, the validity of fencing statutes will likely

be challenged on a more frequent basis. Some states
have formally taken the position that compelling a
property owner that does not own livestock to contribute
to the erection or maintenance of a fence is
unconstitutional (on Fifth Amendment grounds as a
taking of private property without “just compensation”).36
However, lowa has not taken this view. 3 The lowa
Supreme Court has held it constitutional to require
landowners to share in the expense of creating a partition
fence. In a 1995 case, an urban resident complained that
requiring contribution for a fence which provided him no
benefit was unconstitutional. But, the Court disagreed,
noting that lowa is an agricultural state, and that the
burden on the non-livestock owner was minimal.

Conclusion

The old maxim remains true — “Good fences make good
neighbors.” So, to avoid fencing disputes, the best
practice is to maintain communication with neighbors.
But it is also helpful to have an understanding of the
basic principles of lowa fence law. It is also helpful to
remember that many potential conflicts can be resolved
in advance through written fence agreements between
the parties. If that approach doesn’t work, the fence
viewers can be called upon to make a decision.
Regardless of which method is used, it is apparent that
fences will continue to aid the agricultural interests of
lowa for the foreseeable future.
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